Women Thinking Equality – Religion or Belief

Women Thinking Equality get together to think about how all these intersections work and what are the opportunities that as well as the problems that might come out.  Mainly looking at the opportunities for us as women to understand issues of sexism as related to heterosexism, sexism related to disability rights etc.  And the one thing that continually stands out as a problematic is the Religion or Belief one.

That is not to say that you don’t want legislation that stops discrimination against people because of their faith or their religion but it gets very complex when you try to weave things together into this discourse. I’m not sure what space there is still to argue that in the development of the Single Equality Act.  It is getting stitched up very quickly with very many powerful religious lobbies involved in that process, quite a lot of whom are very monied and related to political processes… related to the State for example in terms of Christianity.  I believe most, if not all, religions have a patriarchal structure, a very heteronormative structure which is problematic when you are looking at gender and at sexual orientation…  It is a really complex debate which I don’t think is being had.
I don’t think they are listening properly either… I think that what they will come out with is something about, ‘well we recognise that there may be problems, particularly for religious groups who discriminate against gays, lesbians or women, but we will encourage public bodies to bear in mind that they must have constitutions which say that they won’t discriminate.’  I don’t think this will solve anything… because I think one of the issues is that kind of discrimination isn’t always transparent.
Isn’t it a contradiction when you look at things like the Gender Equality Duty which says that local authorities have a duty to promote gender equality?

It says you have to promote the opportunity for gender equality proactively…

The other equality duties require promotion of equality as in equality for women and for men… equality for disabled people and for non-disabled people…  So if you are only promoting equality for religious groups and not for non-religious groups…

Why is it all about religion – what about belief?

The religion agenda has hijacked this… because the legislation is framed in the terms of ‘Religion and Belief’ and the belief dimension includes non-belief.  It includes humanism, it includes atheism so the trouble is ‘Religion and Belief’ has been truncated to ‘Religion’ and actually it should safeguard the promotion of non-belief as it does a given belief.  I agree with so much of what you said and the one thing I probably disagree with is the search for one solution.  Because my experience of this is that there isn’t one solution and if you step back 7 years to the introduction of the two sets of employment regulations on religion and belief and sexual orientation – a tiny bit of legislation compared to the Equality Bill.  We were in exactly the same place…I was coming into it from the sexual orientation dimension and we had all these debates, ‘do we lobby against the rights of religious people in the workplace knowing what impact it will have on sexual orientation or do we recognise that in this instance you almost have to frame legislation in a way that has the potential to be benign and actually let it work out in practise because then when you see the excesses, one way or another, then at some point the courts will have to decide it?’  
The bit that rang an alarm bell for me, and I have a personal empathy with your perspective… “I don’t disagree that religious people should not be discriminated against, however I would not like to see it promoted in the public realm because it is a private matter…”  I paraphrase slightly but that was what you said and the same argument was used about sexual orientation… Section 28 did exactly that… that was the phraseology, “it shouldn’t be presented in the public realm as a pretend family relationship”.  So it becomes very difficult when you try and nuance a common piece of legislation, you can find that you give an unwanted and unintended outcome and this is just so complex… There isn’t one balance to be had at this moment, we have to move it forward and then keep re-calibrating and re-twisting and actually demonstrating where the excesses and the power are being used and then re-calibrating against that, because there is not going to be one way, at this stage, to wrap it up.  Just like multiculturalism wasn’t a solution, just like the Race Relations Act…  They never did what we hoped they would but what they did was take us along paths that sometimes we learned were ‘dead-ends’ and we had to re-trench from.  That way of looking at the world relies on people having the maturity, the responsibility and the intelligence to keep re-assessing, to keep re-calibrating and I think the biggest danger in this and the whole equalities debate, ranging back from early work in the 70’s to now… People keep thinking it is done… they keep thinking it is fixed!  And actually none of it is done … it has just changed.

Redressing the balance
I’m not sure that that analogy quite works… that, ‘I don’t think people should be discriminated against because of their sexuality but I don’t want it to be promoted in the public domain…’  I don’t think it works for the religious one because we then have to go back to the question, ‘What do we mean by Equality?’  My starting point is that equality is about redressing the balance between groups of people who are powerless and powerful.  And for me, those who have been discriminated against historically for their sexuality are powerless, more vulnerable, marginalised, have no voice…and by having legislation promoting that kind of situation you are actually trying to equal the playing field.  Whereas the problem with the religious lot is that you are not talking about the powerless…
I would disagree, I think religious minorities have been persecuted…down throughout the ages but they have been persecuted by other religions…
But we’re not talking about Muslims being persecuted… that’s not the reality here… what we’re talking about is ‘Spokespeople’ who are using religion to further an agenda which is highly discriminatory.  The lesbian and gay movement wasn’t trying to set an agenda which was going to discriminate against others, so this needs to be thought through more, they’re not analogies and in a way what you are suggesting is that these things happen, we just have to kind of be constantly on guard.  I’m not sure, because you are not empowering the marginalised the powerless, those who are progressive but by asking for their rights are not trampling on the rights of others…  You are actually empowering people who are going to trample on the rights of others and that I think is a major distinction.
I think it is a problem with process and one of the things always raised in Scotland is the totemic issue of the fact that Catholics cannot accede to the monarchy.  Now there is an example of long-standing injustice and inequality, so there are examples of how that power has been abused.  I think the problem with religion is that often we are talking about two things… we are talking about the heavily politicised agents of individual religions who have particular agendas, we are also talking about people who are adherents of religion, who are not involved in any of that and who are being used as political pawns.  I think it becomes a danger dependent upon what the current prevailing thinking is… I am not religious and I find myself often defending it because of the principles of equality. I think we have to be careful that the prevailing norm doesn’t actually just take a different form of power that then excludes someone else.  And until we understand the distinction between secularism and religion we will never get underneath that one.
Loop-holes in legislation

I think some of the discussion in the Scottish Government as the Equality Bill develops is about creating loop-holes so it is ok for religion within equalities law to discriminate against women and gay people.  And they’re going to write that in… I find that really disturbing…
Well look at the loop-holes that were written into the Equality Regulations.  That’s why I used them as an example, because they have already happened… everyone knew what those loop-holes were and there were debates about ‘how wide do you make them’ and ‘do you have to have them…do you not have to have them?’  We’ve always written loop-holes into legislation, it’s then how those loop-holes are used … it becomes very absolutist not to allow any because then we will also miss out on genuine opportunities for equality and that is the point Ealing was trying to make about Southall Black Sisters and about the inappropriate use of the Race Relations Act.  The Race Relations Act had loop-holes written in for exactly that purpose… to allow specialist services to support special needs.  So we don’t want to cut all these loop-holes out of equality, it is how they are used and applied and I think if you look at the employment regulations for the cases since then, there have been a roughly an equal number of cases based on loop-holes for religious discrimination and loop-holes for sexual orientation discrimination.  The vast majority of the sexual orientation discrimination ones have been won and the vast majority of the ones seeking religious exemption, with the one notable example of Islington, which is probably a kind of local perversion… have been lost.  So the courts have interpreted the loop-holes within the spirit of what the legislation aimed to achieve but that puts a large reliance on courts…  
I think I read in a report by EVAW that they were asking for all public sectors to be inspected against an Equality Indicators checklist.  We were talking about this last time, about representation of patriarchal nuclear families in schools… but if schools were inspected under the equality indicators then they would have to have representation of LGB and T families as well.  We know that religious people would jump up and down about this but that would be one way that that would be represented as well as the religious diversity or non-religious in schools…  

‘Boxing’ equalities

Equality has never been debated in the kind of complex way that it should have been and so that is why we’re left with this.  It is only recently that people are beginning to understand intersectional discrimination and that addressing this is much more difficult because your discrimination is not just because you’re a woman  but because you are a woman and you’re working class and you also happen to be a lesbian or whatever.  That kind of intersectional understanding is only now being accepted but we still tend to think in a very ‘boxed’ way and the problem is that if you are from a minority you’re not going to be understood as having an identity that is made up of this, that and the other… you are seen in a very stereotypical way and because religion has become the main means now of categorising people, particularly in minority communities.  If your background is Muslim they won’t bother to ask whether you are ‘believing’ or ‘non-believing’.  You won’t be seen as someone who has gender aspirations or whatever… everything gets reduced into the stereotypical assumptions about your background…  It becomes difficult to question that and the other problem is that when those spokespeople who determine what an identity is and who decide that this is what being a Muslim is, are the ones whose dominant interpretations hold sway.
Where does the power sit?

There have to be vociferous struggles and campaigns with people who are actually willing to go against the grain… willing to take whatever backlash is going to come their way to argue, ‘well hang on a minute, I don’t care, this is what the UNCRC says and this is what I want…’  And then it gets all the way to court and you may win or you may not win.  I have to say, there have been cases in court where often battles around child custody have been reduced to which particular religious scholar is believed and there are some serious problems because if a woman is there saying, ‘hold on, I may be Muslim but I don’t recognise this religion as my religion… I believe in my religion that a husband shouldn’t beat his wife’, while a scholar may come along claiming to be the qualified person who can state categorically what the religion says.  What power does she have to say that her interpretation is correct… is authentic?  What he says is authentic, that’s the problem…
It’s back to the triangles at the beginning of the debate… with a whole bunch of patriarchal structures negotiating with each other about what goes and what doesn’t.  And at the bottom of the triangle you’ve got more and more women, different minority groups… maybe religion in hierarchies so certain other religions get oppressed… disabled people disappear out of the agenda because it has been taken over as a sort of anti-terrorist, social cohesion agenda.  The equalities discourse just gets removed from anything we would ever recognise within about 5 -10 years.  

Within a social construct such as religion are you ever going to be able to legislate for that?  That’s a question about the legislative underpinning and what you highlighted is a problem with the types of self-styled leaders… where the power sits and how the power is.  Are we at a point in time, where, moving outwith the limits of the Equality Act, actually most major religions need some rebellion within them.  They need schism, they need people to split… just like in the Church of England is having to actually force itself to divide down lines of sexuality, then actually are those things that you will never prompt through an Equality Act but actually you only prompt it through social change being caused.  Its rebellion, but the trouble… where I get stuck is where we try and enable small pieces of UK legislation to try and address fundamentally flawed social constructions.
The point is that there is this piece of legislation and we have to oppose it… that is part of the schism.  It’s not about being within a religion to reform it… yes there may be reformists within a particular religion, great, they can support us and we can support them…  If we wanted to see more women priests being ordained or a whole movement within the Church of England for gays and lesbians, that’s fine.  We’ll support that, they in turn support the equality issues that we raise… this is part of it…  The heart of challenging that power is challenging equalities legislation where we think it is problematic… and saying so…  We may not succeed… we do it through various means, we do it through lobbying, we do it through submissions, as part of creating that kind of counter struggle against the kind of power that is being played out… 

Let’s say for example, religion was taken out of the equalities strands and the Equality Act passes through without it.  Will that have the desired effect, in that will it have a different effect?  We should try to see through what the unintended consequences would be of that as well as the implications on the power structures.
Well that begs the question, ‘Why is religion being incorporated?’  What is the issue here?  Religion has always existed and we’re not arguing for religion to be banned, at least I’m not.  Religion is a part of people’s lives, I’m not denying that.  However, it has got to a point where it is being institutionalised at a time when the State has evolved from what used to be religious control. Particularly in this country, religious institutions used to run schools and things like that and then the State gradually took over that role, running welfare services and running schools because the religious institutions didn’t deliver on a number of areas.  We are now at a point in history when the State is eroding again and retreating… and allowing religion to take over public institutions so it’s not a question of religion having no place in society or people not doing what they want to do according to their religious beliefs… that’s fine.  The question comes down to, ‘should there be a separation of Church and State?’ and if so, why? And why is it at this particular moment that that separation, far from happening is going the other way?  
I think part of the argument is about fighting extremism, they take on board religious elements in the hope that they can create a ‘moderate’ layer so that the other extremists can be isolated.  But in the course of incorporating and appeasing particular religious layers are we creating problems for ourselves in the future?  If you look at the religious institutions… they are very well-off financially and this is one of the problems, when that is translated into local politics what will happen is you will have fixed funding.  The local authority decides where that funding goes and at the moment their priority is to increase the capacity of religious-based organisations.  So who is losing out?
Race and religion – not the same thing
In the Scottish Government Budget on equalities this year, they grouped together Race, Religion and Refugee Integration as one sector (RR&I)…  Then you have gender, you have age and disability in one and then LGBT… on the others you have about 8, 7 and 13 and RR& I get 33, pots of money if you like…  It is already being distributed in that way and they’re merging together different agendas and my immediate reaction to that was why have you put race in with religion and refugee integration?  I know that there are issues round those relationships but it is not the same thing…  An anti-racist agenda is not a religious agenda.
Race is a structural thing, religion is a choice… most people choose their religious beliefs, guided by whatever… race you are born into.  And there are some real structural barriers which bring about structural inequality in the way that religion doesn’t.  

One of the points I made was about, ‘When is race, race and not religion?’  I mean one of the things that is said is, ‘children from Muslim backgrounds underachieve in schools’ and if you look at that it is true, but actually it is specifically Bangladeshi and Pakistani children who are underachieving in schools… not because they are Muslim but there is something about their histories of migration, their family structures, where they settled, the particular local industrial area in which they live, the local politics being played out… all of that can bring about a kind of disenfranchisement.  On the other hand they say that children from Indian Hindu or Sikh backgrounds do really well, yet the justification for having separate schools is based purely on discrimination.  I don’t see that Indian children are being discriminated against because they are actually doing quite well.  Of course they face racism in other ways but in terms of education they are doing well and are quite high up the table…  So where is the justification there to have a separate Hindu school or a separate Sikh school?  The justification is, ‘well the Muslims have it therefore we want it… if their religious identity is recognised then why isn’t ours?’  And the Muslims in turn… it’s not necessarily to do with discrimination… ‘Well the Jewish have had it so why not us?’  And there is a serious issue there… we are in a cul de sac!
This is what I mean about unintended consequences and how people use them… the inclusion of Sikhs and Jewish people as racial identities within the amendments to the Race Relations Act set in train something that nobody expected.  Many of these issues started off being attempting to change the Race Relations Act to recognise Muslims as a racial group and that’s been going on for the last 10/15 years.  Once you have set things in legislative stone there will be an impact and the problem is at the moment that we are not sure what those impacts will be. And we are only just learning to unpick the unexpected impacts that have come out of the existing range of discrimination legislation
Questioning the legislation – what’s the harm?
I think that in the process of the equalities legislation going through we have to question it…and maybe help them understand where they’re at and also what safeguards can be put in place if they are not going to listen to us in time.  Although I’m not sure what safeguards would be any good…  It was interesting because when I was talking to the Equalities Office on the phone before we made our submission on the equalities legislation the question was asked of me, ‘What is the harm if a Muslim or a Sikh or any other religious group sets up an organisation that receives funding from a local authority as part of its duty to promote equality?’  So what’s the harm?

Depends what the purpose of the group is and whether the religion of the person setting it up has anything to do with the function of the group.
I think there would need to be lots of questions about that… I mean that would be the point wouldn’t it?  If you were just going to do it based on the fact that they were a religious group therefore they are trustworthy, they are a patriarchy so they’ve got to be alright… and you just give them money to deliver a service, I think that is very naïve and I think the issue is people aren’t asking enough questions about who is in your constituency, who is involved in your decision-making… all these things that you would ask of any other body… do you have representation of women and gay people in the Muslim community or your Christian community… whatever religion…  If you don’t then we can’t fund you…  And I don’t think that is going to happen, I don’t think religious bodies will be held up to equalities scrutiny and I think that is the big problem.
These issues are in every single Third Sector organisation whether it be disability-led or non-disability-led, women’s organisations… we are talking about a broad governance framework that would then fit the whole equalities movement.

On a practical point of information… for funding, depending on the type of funding Local authorities are actually demanding policy documents.  I’ll have to sit for the next 6 months to go through all the policy documents for the providers…

But supposing you are the local authority and I say to you, ‘we want funding because we want to set up a Muslim counselling service for victims of domestic violence, what’s your response?’

Send us your papers and we’ll see what you’re saying…

Well the papers say we are a Muslim Women’s Association we are here to provide a service for Muslim women who have experienced domestic violence and need counselling.  We will provide a religiously sensitive counselling service and we will in all other respects abide by your Equality duty.  What’s the problem? 
I think the problem is as you’ve just said it, ‘religiously sensitive’…

But you are promoting religious equality…

Where are the services for non-Muslim women?

But you are actually encouraging religious organisations to set up and religious organisations can only set up as religious organisations…
But as a Council you should only fund it if there is actually a need for a specifically Muslim service…

Supposing they say there is a need… I mean, I agree I think one of the fundamental issues is funding according to need not according to identity…

There is such a service in Glasgow… Amina Muslim Women’s Centre

Exactly, so where’s the harm?  What’s the problem?

The harm would be if there wasn’t a service for everybody else… Or if it wasn’t based on specified need…

It’s not a ‘harm’ because it is accepted that your duty is to promote religious equality, therefore if a Muslim women’s group wants to set up what is stopping you?  These groups exist and they’ve been developed and they’ve been encouraged to set up…

The duty is not to promote religion the duty is to promote equality of religion and belief.  There is a difference between a religion that prothelitises, which seeks adherence… that evangelises.  Councils don’t have any duty to support the guy who stands on the High Street with a placard that says, ‘come join my faith, come join my church’. They have a duty to promote equality of religion…

But the example that we are giving… it is a group that says we need a Muslim women’s organisation, you’ve got an organisation down the road to which white women go to, but we need our own organisation and there is a duty to promote equality of religion…

The question then would be, are the counsellors accredited to standard counselling practice, because if they are they will be counselling in a non-judgmental way, they will be accepting of women who are lesbian and have been abused with the relationship, they will accept women who are apostate..

Well supposing they say because we are Muslim women our religious identity has to have paramount place…
But there again what the Council should be properly asking is about, not all Muslim women will identify in the same way so you would question that…
That is exactly what I think is not happening…

Then it comes back to the actual structures and capacities that organisations such as Councils and indeed organisations that purportedly represent communities actually aren’t good enough at the moment and this is where the standards have to rise.  Asking the hard questions, ‘what are you delivering, who are your constituencies, what are your governance arrangements?’  This is not something new about religion, it has happened in every equality sphere whether it be sexual orientation, whether it be disability, whether it be gender… it has happened everywhere…  So we’ve got a wider question about our equalities practices, our understanding of equality and our arrangements to actually govern the provision and security of equality and to measure the change that happens as a result.  I understand why religion is so problematic but many of the same problems have been glossed over in relation to every other so-called equality strand for the last 30 years and maybe we should use it as an opportunity to get to grips with all of that and set same standards…
And local authorities are getting to that stage now  and so, if an application is coming in for money there isn’t just the 3 page form that says, ‘we are a religious group, we are going to provide counselling for Muslim women…’  There is also the requirement that we see all appropriate policies… the application is very full with all the evidence they have to submit.
The human rights agenda

But all the policies on paper don’t mean a thing …  I think one of the issues is that the equalities debate has been detached (despite the EHRC’s title), from the Human Rights agenda and they are not being measured against rights.  They are not saying, ‘prove to me that what you are doing doesn’t actually undermine or infringe upon anyone’s rights… if you can prove that we can fund you, if you can’t then we can’t touch you… we’re a public body’.  But that is not being done and the discussion is not being had…

It’s removed entirely from human rights and I come back to the point, human rights are for the rest of society, for the others it is religious identity, that’s one problem…   The other is the real politics of the situation means that all those questions are glossed over and at the end of the day who sits in the Councils?  Who are those Councillors… Half the battle is that those same people in the Council are also promoting their particular organisations which may be religious…  I think the question still has to be asked, ‘what is the role of religion in society?’… When the archbishop and the Lord Chief Justice say that Sharia law should be accommodated they’re not saying, hang on a minute let’s ask some hard-hitting questions about what Sharia law means for women and for sexual orientation and all of that… they are accepting… so you are talking about a real politics from which you can’t remove this.  

The right to choose

We have to also have some respect for individuals, who if they choose to go into an arbitration tribunal, be that a secular tribunal or be that a tribunal that is going to be based around a Muslim or Jewish or any other religious perspective.  We have to have a spectrum of individuals to make that choice and having made that choice the point about arbitration is that is a quick route, it isn’t something that then drags on through all of the courts.  We actually have to say people have the right to be responsible and the right to say, ‘I will accept the judgment of this chosen arbitration tribunal’.
You have raised an important point around the right for people to decide what they want to do.  And if they want to go to religious tribunals to resolve their dispute what is the problem?  I think at an abstract level there is no problem with that at all because we start off from the basis that an individual has the right to choose then that individual has the right to choose how the dispute is to be resolved, whether they are religious or non-religious tribunals.  But I think the reality is very different… we have the situation in the UK where we have the majority in a society where there are institutions to resolve disputes largely, the courts.  In minority communities what happens is geographically and in other ways in much smaller spaces, so the right to choose within those contexts becomes a very different situation.  One, because they face a lot of discrimination and therefore what rights do they have and how can they choose?  I’m talking mainly from my experiences with women who don’t know what is out there, who don’t know their rights, who don’t know who they can go to for help… and even when they do go they may not be heard because of racism and so on…  So the right to choose in that context, inevitably is encroached upon… it’s not the proper right to choose because they are facing obstacles.  The other problem is where the leadership of the institutions of a community impose a particular way for disputes to be resolved…  What I’m talking about here is that where Muslim arbitration tribunals are created there are a number of problems with them… one is that the people who preside over them are not accountable in any way to anyone so how they adjudicate is not questioned…   Secondly, the women who go to those tribunals may feel that this is the only forum they can approach because of who they are… it doesn’t necessarily mean that they are told that that’s where they have to go… they may feel that that’s the only place they can go, partly because they don’t know what’s out there and partly because of internal community pressures which force them to go there.  
I know that from the day-to-day experiences of women who come to centres like ours.  They don’t come because they wake up one morning and say, ‘ah I’m going to go to Southall Black Sisters today’… usually they have tried every other internal means of sorting out their problems before they’ll seek help from an outside agency.  They don’t make that choice lightly when they decide to come to organisations like ours, it’s because all other internal methods of dispute resolution whether it’s been through a religious institution or whether it’s community elders, or whether it’s influential members of their own family… have failed them.  
They have failed them because they’re not listened to… because they are unequal parties in the situation… because either the man’s version of events is believed, or even if they are not believed the women are also blamed somehow for the breakdown of their marriage… or, even if they are not blamed for the breakdown of the marriage, the place where the arbitrator is coming from is one of ‘keeping the family intact at all costs’.  So, when women try to get these people to help them resolve problems in a sense there is no freedom of choice, it’s not really exercising agency because she is going to a place where the advice is coming from a particular framework and largely that framework is one of keeping the family intact.  Women who’ve gone through violence and abuse are not going to be told, ‘hang on a minute… before we arbitrate for you, do you know you’ve got rights to protection, do you know you’ve got rights in respect to your child, for custody, for contact rights, for divorce in civil law?’
Isn’t that patronising?

I think we run a big risk of being very patronising in assuming all women won’t be aware or won’t be making choices.  Yes absolutely there are some women who won’t know their rights in all sorts of fields, not just to do with family situations, and that must go for things to do with debt, things to do with housing…  A lot of people, men and women won’t know their rights.  But to make the presumption that somebody cannot be responsible, or if they have approached an arbitration tribunal whether religious or not… that that is done simply out of ignorance of any other form of law… that’s extremely patronising…

Well no, not really because the reality is that the majority of the women using these tribunals don’t know their legal rights.  We’re not saying don’t go to them… we’re not saying don’t have your problems resolved…  But we are saying that you’ve got to have other avenues where they know there are other rights.  The problem in minority communities is that those other organisations, those other avenues are squeezed out of existence so all that is left is this forum.  And these are the forums that are encouraged to set up at the expense of other places…
But you are generalising… you’re saying minority communities plural but you are speaking only about Muslim tribunals

It is an example of the set-up, but that’s the reality of minority communities in terms of how they are run and the structures of power within them.
Speaking from years of real life experience

We have women come from Hindu, Sikh, Muslim backgrounds and Christian, from the Indian subcontinent and parts of the East… and that’s what their experience is, in terms of these forums.  We’re not saying these other forums shouldn’t exist… they have always existed and they continue to exist…  The problem is when they become accommodated within the legal system and the framework of the legal system.  The reason why that becomes a problem is because when those arbitration tribunals make a certain decision which they voluntarily agree to, then a court of law will endorse that.
Only if the constitution and the behaviour and the judgment of the arbitration tribunal does not conflict with British law… arbitration tribunals are not outwith the law.

That’s right… you can only challenge if they don’t abide by the law…but the width of the freedom is massive, so in a sense if a woman goes voluntarily and she doesn’t know her legal rights and is told, ‘this is how you are going to resolve this’ and she agrees but in ignorance of what her other rights are… she can’t then go behind that decision because she agreed voluntarily to it.  Now in English law people have moved away from this notion of there being two equal parties… if you think of contract law where there has been a whole series of cases, round particularly mortgage payments where the husband was in charge of the finances and agreed on a particular mortgage and then defaulted and the house was being repossessed then the matter went to court… the wife often said, ‘I did not know my rights… I was not in charge of the decision-making… he made all the decisions, so we have not been equal parties to this contract arrangement’.  This is exactly the analogy here where two parties are not equal in terms of their rights and responsibilities.  Therefore we are saying that these tribunals are fine if people voluntarily want to go to them, but the agreements that are made cannot be endorsed by the legal system because they are not equal parties often and women are not aware of their civil rights..

Some women are not aware of their rights…
In many cases we find when they come to us, and we’ve been operating for 30 years… those women, second generation, third generation still don’t know their rights.

This is an argument of exceptionalism… every lawyer will find this sort of situation, in disputes… with car finance companies whatever… people don’t know their rights.  But you don’t then say, ‘well because people don’t understand their rights to use the legal and civil, criminal system of the UK so easily, we’ll set up another forum and do everything away from that’.  I mean, if you feel that the police don’t hear you, like over rape… you don’t try to change the police… you don’t set up a separate court with completely different rules and standards and say, ‘we’ll deal with rape in that system’ because all that will do is institutionalise the societal balance.  Because if you have a society where the people in power and the police are generally trained to devalue women and rape cases don’t work very well in the police, any other organisation set up outside that will probably have all the same biases.  And you don’t have the same public control that you have going through parliament, making law… controlling the courts and having a democratically controlled legal system…
On the contrary, the arbitration system is very well established.  South of the border it’s been enshrined in law for many, many years and North of the border an Arbitration Bill has just been published by the Scottish Parliament.  The whole arbitration system is not outside the law… it’s not parallel to the law… it is absolutely within the law…
But arbitration is in commercial matters where the parties are equally balanced…

It is arbitration in any matters that any people agree that will be settled in arbitration…

It is largely meant for commercial use… it is largely used for commercial matters…

British law has always distinguished between situations where parties are equally balanced.  The assumption is people who are in positions of power and control in comparison with the other one have different standards to uphold and you as a solicitor, if you are involved in some business contract with a client have to always prove that you have been ‘squeaky clean’ because the assumption is that that person deferred culturally, legally and socially to your authority.  Arbitration was always the exception, dealing with commercial organisations and as a consumer for example… a business has a different standard to hold to than a consumer because obviously if you are fighting Barclaycard or Ford cars, they have lots of legal obligations put on them and the consumer is treated at a different level

As a point of interest, in Ontario, Canada they used the Arbitration Act to try to set up a Sharia system there but it was defeated… it was defeated by Muslim women and women who supported them as part of a world-wide campaign which said, ‘we don’t want these arbitration tribunals deciding our matters’ because they knew what it meant…the subjugation of their interests.  And as a result of defeating the Act what they got was not only in the State of Ontario was there to be no Muslim tribunals but there would be no Jewish tribunals either.  Because part of the problem at least in this country, it’s true that the Arbitration Act is largely meant for commercial purposes to resolve commercial disputes but the Jewish communities always use them (Beth Din courts) and they have been used in relation to matrimonial matters, divorce being an example.
Similarly the Muslim arbitration tribunals have been set up, they say, to deal with commercial matters but if you look, they are also beginning to deal with those issues that women have had historically difficulties gaining rights over.  They are straying into forced marriage issues… God knows what kind of advice they are giving… they are not accountable bodies either…you can’t hold them up and ask them to account for their decisions… they’re not transparent and they’re not accountable.  I’ve already said that they did 6 domestic violence cases and in all 6 cases they got the women to drop proceedings.  

I’ve worked in women’s centres in Hull and we took the position where we wouldn’t recommend mediation to women who had experienced domestic violence, because time after time women who came in who had been to a mediation session which was been used as a platform for the man to continue to abuse the woman.  And because a lot of the mediators say that they will not speak in court, it is almost like legalised woman-abuse. 
The other thing is that it is not patronising because the women themselves are saying they don’t want it…

Some women…

I’m not sure where you’re coming from but a lot of the women that I see, and they’re not just ‘some’… the vast majority of women we see don’t have any truck with the religious institutions to decide these issues, they don’t trust them, they shouldn’t be determining these issues…  That’s not to say that they are saying they don’t want to be religious or that they don’t want to go to their religious institutions for spiritual reasons or whatever…  What they’re saying is, ‘on these matters we don’t want these religious courts’.

True choice linked to knowledge and information

I think it would be interesting to ask these tribunals whatever religious tribunals they are, to have as part of their brief, to ensure that every person that comes in is told to go away and get their legal rights first, and then to come back if they then want to carry on and I bet they would oppose that.

Part of the reason why these tribunals are not being opposed in the way that they ought to be, I think, is for commercial reasons.  It actually suits the system to have alternative dispute resolution forums that don’t cost the State any money.  They are constantly cutting back on civil legal aid… family law in this country has undergone amazing changes and already a lot has been put in place in terms of mediation… the very thing that should sound warning bells… particularly for women is actually the very thing that is encouraged.  If you go for a divorce you have to go through this procedure beforehand to make sure you are absolutely sure you want the divorce, what the consequences are…
But the problem is when a woman goes for a divorce, even in this country she has to go through a series of meetings… ‘Are you absolutely sure?’… before she is allowed to get there.  Now the pressure on minority women is much more because it’s not just coming from the legal system that’s trying to move people from litigation towards these other alternative methods of dispute resolution but also community pressure are very, very strong.  It makes it very difficult for women to come out without being ostracised and treated as an outcast in some places… or killed in some cases… honour killings.  These kinds of things make it doubly difficult if you are in a minority group, to speak out and to go against the grain, to know your rights.  Imagine these pressures combining… we now have these State recognised tribunals as well, adding to the obstacles.  So the problem for us is not these tribunals existing… What is an issue is when it is legally sanctioned and endorsed by the State.  If it is outside of the legal system, that’s fine, voluntarily people should be entitled to go wherever they want to go.  But if it is endorsed and accepted by the legal system then effectively it’s not going to stop there because these tribunals have an agenda, they’re not an altruistic body that is set up… they are set up with an agenda and in their blurb, not only do they say they are going to deal with forced marriage and domestic violence cases but they also want to deal, how successful they will be remains to be seen, in ‘small criminal matters’.  
You can see that the ‘small criminal matters’ are going to be issues largely around assault and domestic violence again…  What they say is they would use their influence to get the Crown Prosecution Service to drop proceedings.  Now you would have a CPS which has Community or Religious Elders coming to them, telling them, ‘this is our community, hands off you are offending our religious sensibilities’.  It’s going to take a brave CPS to continue, particularly when they think domestic violence is a trivial matter anyway… we all know the problems with trying to get the police to take action.  The whole notion of agency has to be seen in the context of power relations in society.
It will be interesting to see what is happening with what you are saying about the tribunals in parts of the country where there are specialist domestic violence courts now…

Well, I think it is ‘watch this space’ because they have just been set up and they are planning to mushroom all over the place.  I wouldn’t be surprised if there aren’t already moves afoot in Scotland and I wouldn’t be surprised if the other religions aren’t hatching their own ideas in some form.  It really is very new so it is a question of watch this space in terms of what is going to happen.  My worry is that from the State there is an acknowledgement that perhaps there is a place for religious laws in relation to family matters where minority communities are concerned.  What you have is not only parallel systems operating but you also have differential standards applying… one woman in one court gets one response and another woman in another court gets an entirely different response.  Particularly in areas where there are no countering voices or institutions.

Equality and justice – fundamental principles
And that’s why I worry… in an area like Southall, where Southall Black Sisters exists we will always be counted as an oppositional voice.  So if there was a tribunal set up there we would down our damndest to question and let women know it wasn’t their only forum.  But there are parts of this country where the religious strangle-hold is particularly strong and where there are no counter-opposing institutions so there’s no choice there but for women to feel they’ve got to go down a certain route.  I know with the State that religious law is being accommodated in this way but also in the secular legal system itself certain principles are in danger of being eroded and I know this from the way in which these religious bodies are beginning to influence the major legal thinking policy bodies.  For example, the Law Society has had a series of conferences on children’s rights with the Muslim Lawyers Association.  I went to one of their seminars and was really concerned at what was being said there… for a start you began with a prayer so the tone at this legal conference was set.  Secondly, on the panel was a woman who said she was a Muslim lawyer who talked about the different Islamic schools’ interpretation of the rights of the child but when she finished her entire spiel she didn’t say to the lawyers who were, with the exception of me, all white.  They were all too scared… didn’t want to question anything… she neither said to them, ‘this is what you’ll come up against when sometimes you have families coming to you saying “these are our cultural needs” and therefore you’ve got to understand that’ – she neither gave them guidance on how to negotiate that when those cultural/religious needs clash with the Children Act, nor did she quite say, ‘this is what you must apply… you must apply the Children Act’ but her silence spoke volumes.  Which was very worrying because you can’t dis-apply the Children Act… it may be that a particular Islamic school says a mother has custody of a child up to 7 years of age and then after 7 years of age that custody goes to the father and the mother loses all custody… that may be the case but that’s not the Children Act so therefore what applies is the Children Act which states that the interests of the child is paramount.  And that isn’t just a Western Act that has been applied… that is an Act which most people would agree to with the needs of the child taking precedence being something all communities would accept.
There is a whole process working in Africa where you had imposed law, European law if you like or Dutch-Roman law in South Africa and customary law working next to each other.  You had a woman in one area if she was leaving her husband she would leave with half the house, community of property etc. and walk out.  However, if she was 50 miles away in another area she would leave with literally nothing…she would be stripped naked and all her clothes would be given to her husband’s sisters, all her property, her children all taken and she would be left to walk naked down the road… 50 miles away…  Two laws running in the same country sets a very dangerous precedent.

We are also reminded about the importance of the Rights agenda and the Children Act for example is not simply about a parochial UK perspective… actually it is the UN Convention on the Rights of the and it is the same in relation to Human Rights.  I think we have to use that international perspective and remember when we are talking about the equality duties that the rights bit comes in there.  That’s what the legal framework is about and that is what we are talking about at the moment… people’s legal rights within that broader recognition.

Right at the beginning I said, ‘don’t make the false assumption that human rights are Western concepts’.  They have been fought for by people around the world… they may have originated in the Enlightenment period but they have evolved from people’s struggles around the world… the Civil Rights Movement in the US… the right for independence struggles in other parts of the world, in India, Africa and around the world.  These people have fought not only for rights for independence but also in the context of those struggles for independence, other civil rights and women’s rights and they have gone to inform the body of law that we now recognise as universal and so that is why it is a criticism against those who think that somehow the West is superior.  But it is also a criticism of those in our own communities who think we have been corrupted by Western values as though Human Rights were a Western value system.  The other problem I have is with the likes of the Archbishop and the Lord Chief Justice because they tend to project this debate as ‘well these Muslims want their Sharia laws’ but actually a lot of Muslims don’t want Sharia laws and similarly with a lot of other communities, they don’t necessarily want to be guided by them…  They might want to have their religion respected and quite rightly so but it doesn’t mean they want to be arbitrated by leaders that they can’t hold accountable.  We have to question those in our own communities as well as those outside who would like to polarise these things as kind of Western versus Eastern values whatever they are supposed to be.
Cultural relativism
It is Cultural Relativism, it’s setting up different standards by which we can deal with different communities.  This ‘whole view’ that somehow if you are in the majority community you are entitled to your secular laws but if you are in a minority community, whether you are religious or not… these are the institutions you are going to be governed by.  We had an example of this in Germany when a Muslim woman, abused by her husband went to court to seek a Protection Order.  The Judge said he could not grant her a protection order because, as a Muslim woman, she was governed by the Koran.  She was told that she was Muslim as if her background explained everything and she didn’t have any choice there… there was a big furore about that.

Didn’t it get struck down?

It did eventually get struck down…

So it was a Judge who made a poor decision…

It may be, but that’s part of the climate… and I see this, maybe not in as dramatic a form on a daily basis in cases where children’s disputes are being resolved… it’s very dangerous.  To give an example… in a Pakistani family, where the parents were dysfunctional there were 3 children, all minors and all born and brought up here, taken into care.  In order to decide their long-term future Social Work decided to seek out far-distant relatives in Pakistan to send the children to.  My instruction was to provide a report to show why they couldn’t go back… what would happen to them if they went back… particularly the female children.  That in a way underlines some of the problems… it is not just a question of creating a parallel legal system but you begin to set up standards by which you then judge and that creeps into the actual legal body itself in terms of the decision-making that goes on there and that becomes quite dangerous.  These are complicated issues with no clear answers and a lot of this will be decided in court.  In the tribunal situation sooner or later there will be a test case on duress and what is the meaning of consent?  Because somebody is going to come up and say, ‘actually I didn’t know my rights… I was coerced, threatened if I didn’t abide by this, this would happen’.  I think we will see cases like that, but it’s sad that we have to wait till court before we can work out what the solutions are and I agree with you, I don’t think there is one solution but we do need to raise this now when the policies are being made.

The cohesion agenda

The cohesion agenda with a capital ‘C’ exists in England but doesn’t exist here…  But you made the point about the relationship and historical transition from concepts of multiculturalism towards concepts of integrations, towards concepts of cohesion and how they’ve pulled through.  Some of what you are describing here are the flaws and failings of the legacy of polite multiculturalism which was where Cantle came up with his ‘parallel lives’. 

(http://www.veredus.co.uk/articles/archive/community_cohesion/multiculturalism_and_community_cohesion/ )

This wasn’t the good side of multiculturalism, about recognising and celebrating people’s distinctness and treating each other with respect, it was a kind of, ‘well we’ll let you get on with your lives and we’ll get on with our lives…’ 

I think that has played through into many other systems and institutions where there is now a lack of confidence in how a system such as the judiciary deals with certain things.  So take your example of the Pakistani family consider the situation if it was a long-established white resident Scottish family, then they might look to the grand-parents… the fact that the grand-parents might still live in Lahore has obviously been over-looked… they haven’t considered that as a transitional issue.  So the judiciary has made an error of judgment in how to approach that particular case.  What I was saying this morning about ‘unintended consequences’, having moved away from that system of bespoke, separate provision… provision which is culturally sensitive… provision which meets specific and identified needs, the danger is we will move into a kind of enforced mainstreaming, where actually the mainstreaming doesn’t have the capacity to deal with the distinctions of these issues.  
Do you actually force everything into the mainstream and make the mainstream able to deal with it properly?  Do you accept that there will always be levels of parallel provision?
I would argue you could have parallel provision as long as it was accountable and is not against human rights…

This is what I’m getting to… we’ve got to be careful of these unintended consequences so that we don’t lose the baby with the bath-water…  

We (Southall Black Sisters) experienced exactly that… it was ‘well we will mainstream everything’ and we were saying, ‘no hang on… there is a need still for specialist services, but having said that we want specialist services run in a particular way, according to need and within a particular framework and not in a way that increases inequality.’  

Historically there have been religious organisations that have done very good work… the problem is when the dominant interpretations of religion are those not married to anti-poverty and the like, say for example, liberation theology  (http://en.wikipedia.org/wiki/Liberation_theology ) in large parts and swathes of South America were actually seen as a threat to the dominant hierarchical religious institutions.  Whereas the problem I have at the moment, and why I was quite carefully trying to paint the political picture here, is that we’re not the dominant religious organisation here, the ones that should perhaps run some of the services are not the liberals, they’re not the reformists… they are really reactionary and very exclusionary types.

I’m very aware of that but what I’m saying politically, the danger of making the argument being about religious organisations is that the argument itself becomes discriminatory.  If the argument is about equality of service, the way it is delivered within a rights-based framework, equal and fair… then you’ve got an objective yardstick against which to assess what’s being done.  Not one that could be prejudiced about one’s perception about one religion over another or one type of religion or one manifestation of a religion.  For me there is something really important here about coming back to what it is that we are trying to secure and not running the risk of falling into a different hegemony than one has come from.

How inclusive is religion?
You prompted me on the question of what do we mean by secular institutions?  The point about secularism is that it is not anti-religion but that it is a preconditioned democratic organisation…

But not all secular institutions are democratic…

Well of course they are not but we fought to make them more democratic, whether it is the police or the health service or whatever it is…or even our own organisations.

The other side of it is not all religious organisations are undemocratic.

Well that may be, but I haven’t come across any that are democratic, in my experience…  The ones that I am aware of are highly hierarchical, undemocratic and non transparent.

But remember it is also in the context of State money… we have to have State provision that is all-encompassing and secular and provides an adequate standard.  If charitable purposes want to add things on top I’m afraid that has to be the icing on the cake.  We cannot have people in this country dependent on the charity of others for their fundamental rights.

That is an interesting point about charity versus State funding by services… actually who provides those services?

Normally the religious organisations have got loads of money… they can and have provided those services.  The question is where should State funding go?

Absolutely, State funding should go to a provider who provides the services that the State wants, to every single standard of protection.  To say they must be non-religious or religious is a dangerous route because in terms of parity we start making an assumption.  There is a danger in all of these arguments of polarising an assumption between Religion ‘bad’ or Religion ‘good’.

No, I’m sorry, it’s freedom of expression and belief and you have a right not to involve yourself in any particular religion or have to go to them for help, because you don’t want to.  You haven’t got to prove that they are not a ‘nice’ religion…

Religious identity itself is exclusionary… it’s not inclusive.  The thing about black identity, which is where I’m coming from… ethnic identity… they are inclusive, they weren’t constructed ‘in opposition to…’  Hindus are constructed in opposition to Muslims, Muslims are constructed in opposition to Jewish… that’s how this politics is played out.  The problem with black identity, it was never a descriptive, literal identity, it was a progressive, political identity.  The reality of these identities is what I’m talking about not in the abstract but in the real world.  Once you have set up a Muslim women’s organisation it is excluding women from Sikh backgrounds or Hindu backgrounds so how can it be fair?

I would absolutely dispute that ‘black’ is an inclusive terminology because there are lots of minority communities… minority ethnic communities, minority faith communities… which feel very excluded by the use of the term ‘black’ when it is used as a synonym, as it very frequently is, to mean all minority communities.  That terminology is not inclusive.

It is only the black struggles that underpin the use of that terminology, in the 60’s and 70’s was a very inclusive terminology.  I was part of the black movement, I know who was in it and who wasn’t and it was not about excluding, it was about coming together on the basis of common history, colonialism and racism.

There is a bit of background in Scotland to this… there has been some debate over the last couple of years with the Census.  There has been some fairly virulent debate in Scotland about the term ‘Black and Minority Ethnic’ groups and there is quite a lot of opposition to the term.  

Personal experience
I was raised as a Muslim, I did not choose to be a Muslim… even to this day I don’t follow Islam but people still see me as a Muslim and label me as a Muslim.  It is forced upon me…

That is as much about denying you the right to define yourself… it’s a denial from a number of quarters, both from within the community but also from policy-makers and others who have decided you are a Muslim whether you like it or not.

20 years ago I had my own personal crisis in relation to a forced marriage, I am originally from another part of the UK but I approached your organisation which is the only one I knew of at the time.  I was really grateful… I did my research, nothing in the part of the UK where I lived… so I made the phone call and I don’t think I’d be where I am today without Southall Black Sisters.  There are lots of women’s organisations out there but they didn’t fully understand the religious aspect of it, the race aspect of it and the cultural aspect of it… the patriarchal oppression…  Being able to talk to someone who understood what I was talking about made a huge difference.

My worry is precisely what you have identified which is if there are no alternatives then how are women going to choose?  
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