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Response to the Discrimination Law Review

Engender would like to submit the following to the Discrimination Law Review 
(DLR) consultation on proposed new legislation, the Single Equality Act (SEA).  What follows is:
· a brief introduction to Engender 
· some more general points below about the DLR and SEA.  
· a summary of the specific responses to the DLR inserted into the response form
Engender, making equality a reality…
Engender is a third sector organisation for individual women and organisations working on women’s issues. We have been active in Scotland for more than 12 years to ensure that women have more effective voices, better representation and more decision-making power in our own lives, our communities and our country.

Engender improves women’s lives by tackling inequality and addressing gender issues. We:
· make information about women in Scotland more widely available through research, gender briefings, newsletter, email groups, web 

· develop gendered policy through research, analysis and dialogue between women, policy makers and academics 
· press for equal representation of women at all levels of government and in public life

· make government aware of what women need and want

· train and support women within their communities to influence decision makers
· provide training, support, mentoring and consultancy to help organisations implement the Gender Equality Duty  
· nurture emerging women’s groups

· network in Scotland and internationally
Engender   26 Albany St, Edinburgh EH1 3QH
0131 558 9596               
Working Together on Equalities 
Engender works in partnership with others on equality issues. Partnership working of direct relevance to the DLR includes:
· Scottish EOC meetings on the CEHR

· Gender Advisory Group for establishing the CEHR

· CEHR branding group 

· Scottish Equalities and Human Rights Group

· An equalities wide reference group facilitated by SCVO

We also work actively with the Scottish Parliament through giving evidence to Committees, consultations and involvement on Cross Party Groups. We are an active partner with the UK Women’s National Commission (WNC) and the European Women’s Lobby (EWL). At the international level we ensure women in Scotland’s views are fed into the United Nations machinery for advancing the status of women and the monitoring of government progress. 
‘Thinking Women’ processes of involvement 
Most importantly Engender keeps in touch with its membership.  Through our involvement in locally based action projects such as Genderwise, we are in touch with women at grassroots level who are experiencing discrimination and also providing them with capacity building training. 

Wider than that is the Engender  thematic forums and our ‘Thinking Women’ network which includes but also extends beyond our membership and involves key Scottish women academics, those running violence against women organisations and other organisations such as the Scottish Women’s Budget Group and  women working in equalities more widely.  Our thematic forums focus on poverty, power and participation and violence against women.
These groupings are extremely important, as are the equality networks outlined above, in developing a feminist analysis of the situation of women in a devolved Scotland with its unique structures.   These intersecting networks both support and are supported by Engender and it is our collective views that are reflected in the comments in this submission.
Developing a SEA

It is important to point out the degree of congruence among Scottish, and indeed English based organisations in their planned responses to the DLR.  We have been actively sharing these.  There is strength of opinion about how the positive aspects of the SEA can be built upon in a way that will move the space it is currently inhabiting from tackling discrimination against individuals to tackling systemic discrimination and inequalities. The collective expertise, knowledge and evidence base these NGOs and public bodies have is outstanding and their suggestions and comments invaluable.   This is an exciting challenge, and we hope the Government can respond to the call to sit down and further develop this legislation with these networks in the UK and in Scotland.  It is a one off opportunity to make change fit for the 21st century that no sector can afford to waste, but essentially not those living in poverty, suffering violence or suffering in other ways from discrimination and inequality.  
DLR Overview  
Engender strongly welcomes the thrust from Government to tackle inequalities and wishes to be as constructive as possible to work with Government to push this agenda forward. We welcome the move towards a single act, and the proposals on extending balancing provisions.  The harmonization of definitions, tests and exemptions is a very positive move.  CEHR codes of practice and guidance will be very important, as Engender considers that organisations badly need support in promoting equalities agendas.  

However, we cannot consider that the record to date is as positive as that portrayed in the DLR. Perhaps it is the perennial glass half full or half empty, but for Engender and for the women we prioritise to work with; those experiencing poverty, violence and those excluded from power and decision making processes, the glass is certainly half empty.  We recognize that there have been significant legislative and policy initiatives that have made real differences.  However, there is neither an understanding of systemic discrimination nor methods of dealing with that.  The pace is far too slow, and we are unsure that the new structures and legislation will significantly change that without:
· a more robust analysis

· stronger measures

· robust enforcement

· a huge investment in change management, training and awareness raising 
Why Engender feels the glass is half empty 

· The length of time change has taken to date to move towards equal pay ie over 30 years and still an unacceptable pay gap.
· The failures to effectively implement the Disability Equality Duty and Race Equality Duty 
and the first attempts at implementing the Gender Equality Duty.
· The extreme difficulties in implementing Single Equality Status across the UK.  After 10 years Local Authorities have still not fully implemented it and pay structures across the UK are subject to dispute, with low paid workers often the ones to suffer.  

· The level of disputes and litigation, the tip of the iceberg, around equal pay, showing how far we have yet to go.   There have been a quarter of a million Employment Tribunal cases of sex discrimination and 67,000 related to equal pay in the thirty years since the Sex Discrimination and Equal Pay Acts came into force.
  
· The level of poverty women still experience.  If income from all sources is counted, the average income for women is under half that of men. 
· The levels of violence that women still experience.  In 2005-6 there were 45,796 domestic abuse cases reported in Scotland.  
· The lack of power women still experience.  Only 22% of councilors in Scotland are women, 7% below the UK average
. 
· The problems policy makers and those running institutions have in understanding of the systemic nature of inequality for women and other equality groups.
Criteria for evaluating the DLR

The main questions Engender must ask are:
· What difference to women in poverty, experiencing violence and excluded from power, decision making and control over their own lives will be made?
· Over what timescales will positive changes happen? 
· At what personal cost to individuals in terms of lost income, lack of influence and having to take action themselves when in vulnerable positions, will there be? 
· Does this aspect of the legislation effectively tackle systemic inequalities? 

We have to conclude that currently the DLR does not lay out ways of making progress that are acceptable in tackling the levels of risk of poverty and violence for women in Scotland that a significant number experience.  Engender is looking for a real step change from the proposals.  As the EOC cogently lay out in their ‘Gender Agenda’, it is an unfinished revolution. 
 
General Comment
DLR Analysis 

Our most fundamental worry is that the Government analysis starts from the wrong place.  While the Government uses current models of economics, social and economic policy, there will be limitations on how far any new equality measures will take the UK.  The large gap between rich and poor, the powerful and powerless in the UK undermines anti-discrimination work and fuels violence, especially violence against women.  
The perennial problems and battlegrounds over funding, the ways in which drives for efficiency and effectiveness, leaner services and more competitive business are conducted, lead to a tendency for public bodies, central government and business to reduce costs through labour, provide services which are rationed through tighter and tighter criteria leaving unmet need which impacts most heavily on women as carers and as workers.  It constrains the ability to invest in change management and training on a scale and duration that would make a real difference to equality.   Positive effort is put into change at the margin rather than more fundamental change.   This is wastes effort and resources, and leaves the major problems untouched. There are other models and other ways.    
Positive effort seems usually to be put where there is a business case or where there is an awareness of how it might be cost effective to reduce social problems that cost Government money.  This has its importance, but it is not true to concepts of human rights, citizenship, and a fair and just society.  If we were to conceptualise a ‘business case for women’, based on the UK Governments own rhetoric on sustainable development principles, it could provide an interesting refocusing of what would be needed to ensure a fair and just society.   Looking at issues of equality from the bottom up perspective of what it would take to make any individual who currently suffers forms of discrimination sustainable in their local community, could provide a set of answers that could lead to a better understanding of how to tackle multiple discrimination.   It would produce joined up thinking to tackle the interrelated nature of discrimination and social exclusion. 
The UK could actually do better even if the Government remained wedded to the fundamentals of current thinking.  Scandinavian countries are much more egalitarian, yet are fairly close to the UK in policy terms.  However they have been much bolder if forcing through measures to combat inequalities, and their economic policy does not result in such damaging wide gaps between rich and poor. 
International Evidence Base 

The Discrimination Law Review states that it has taken a comparative approach with other countries, yet this is not at all visible in the document.  
Engender would like debate about what other models and ideas were actively considered and why they were rejected.  It seems to us that some new thinking and models would be appropriate, and to look at the evidence base for adopting measures tried in other countries.    The EOC has outlined some of these in its legal briefings
 and response.  
Scottish Evidence Base
The DLR fails to draw on evidence of good practice across the UK. Even where Wales and Scotland have been among the top nations in the world on women’s representation, there is no mention of it in the DLR.  There is no learning from their experience, or provision to develop strategies from Scottish and UK wide research on the impact of, and barriers to, women’s representation at Government and local government level.  There has is not adequate provision to build on the successes and progress made in Scotland. For example, including a ministerial duty for the gender equality duty; developing effective strategies for policy development with the LGB and T sectors; establishing a clear articulation of violence against women and a gender inequality issue; and acknowledging the purchasing of sex as violence against women. These gains are the result of much good consultation and hard work that offers real opportunity for UK wide equality policy.
e.g. Systemic Inequality, Systemic Violence ‘In describing the acts of abuse perpetrated by different men, at different points in their lives, women survivors of male violence consistently make the connection between child abuse, rape, domestic violence and commercial sexual exploitation. There are demonstrable links between different forms of violence against women, in the nature of the violence, the consequences of it, and the interventions required. Whether or not these links are made visible in policy and practice is to some extent governed by how far violence against women is regarded as symptomatic of wider gender inequalities in society, and how far initiatives to tackle violence against women are located within this context.’ This had led to policy and practice based ion the understanding that violence against women is both a cause and a consequence of women’s inequality, of gender power imbalances and the misuse of power and requires systemic interventions. Violence against Women A literature review commissioned by the National Group to Address Violence Against Women  Lily Greenan August 2004 Scottish Executive 
Similarly the EOC point out how a public sector duty for those with caring responsibilities could have a significant impact upon the development of public policy.  They draw upon the Northern Ireland experience to suggest how England, Scotland and Wales could be ‘brought in line’ with Northern Ireland.

Engender considers that comparative work internally must be done in the run up to developing legislative proposals so that: 
· devolved areas do not lose any of the gains they have made 

· the UK can learn from and import to new areas, the good practice from different parts of the UK so we can all level up where possible
· the unique aspects of the devolved areas are carefully considered in developing new proposals

· that the laws of Scotland are properly taken into account  
DLR Purpose Clause 
Engender considers that a purpose clause is very important for this piece of legislation.  It would give an overall statement of what any SEA would be tasked with achieving and would clearly lay out what the fundamental concepts and principles are.  It would give clear legislative guidance on application and interpretation.  This would greatly aid public understanding in Scotland, and action. 
Definition of Equality & Capabilities Approach 

There is no definition of equality in the document so it is assumed it will be based on the Equalities Review & operationalised via the capabilities approach outlined in the Review recommendations.
   This approach is seen as problematic.   Without a clear definition of equality or a statement of purpose and principle the SEA will not generate that crucial expectation of equality for all [by all] as a right. It will rather generate crude rules and regulations to enforce compliance to deal with complex issues of equality that give rise to issues of principle.

A purpose clause and a clear definition of equality are fundamental to providing the framework and vision of equality as a human right and to generate understanding, awareness and commitment to it.
The Scotland Act which has a far wider in scope than the specific definitions of discrimination under UK law could be built on:
“ the prevention, elimination or regulation of discrimination between persons on grounds of sex or marital status, on racial grounds, or on grounds of disability, age, sexual orientation, language or social origin, or of other personal attributes, including beliefs or opinions, such as religious beliefs or political opinions.”

As could the General Duty Chapter 3, Section 3 of the Equality Act 2006 
“…to encouraging and supporting the development of a society in which -

a. people’s ability to achieve their potential is not limited by prejudice or discrimination,

b. there is respect for and protection of each individual’s human rights,

c. there is respect for the dignity and worth of each individual,

d. each individual has an equal opportunity to participate in society, and

e. there is mutual respect between groups based on understanding and valuing of diversity and on shared respect for equality and human rights.”
Support for Gender Equality 
There is a lot of detail that is not presented in the proposals which needs worked through and is of great significance e.g. 
· exactly how the structures will operate 
· the strength of the working links between them at the UK level and Scottish level
· exactly how our CEHR will relate to the third sector, business, the Scottish Government and Parliament 
· how the Scottish and Westminster governments and parliaments will strengthen their work to ensure better progress is made on gender mainstreaming and gender budgeting. 

Gender mainstreaming has not been strong throughout the Scottish Executive, The Equality Unit has not been given the power or resources to be proactive enough.  Whist there has been very positive work with the Executive and Parliament to date on gender budgeting the actual spreading of the practice has been very slow to develop at Executive level and has barely started at local authority level.   Clarity over budget processes are crucial if government is to get to grips with how policy and spend can foster equality and social inclusion.  Learning from the practice of gender budgeting should inform the inclusion of equality budgeting as a mechanism of the SEA. 
These aspects need careful thought to support the SEA and CEHR.  The various arms of government need to fix some of what it already has and is not functioning well, otherwise there is great danger in attaching legislation to structures that are not operating at optimum.  This represents a waste of resources.  
Specific Comments
Specific comments related to the questions posed in the response form are attached.  They mostly focus on what would make a difference to systemic inequality.    Below is a summary.  
· Engender considers that harmonization should take place, but only harmonization up to the best standard, unless there are specific reasons not to, not leveling down as is currently suggested at times. 
· Comparators are part of the old individualistic approach to equalities.  We now need measures that will free up the process of eliminating discrimination.     
· Equal pay cannot wait several more decades and we must have mandatory equal pay reviews across all sectors, especially the private.   A step change is required here.   Pay and income issues are not individual but structural, so a structural response is needed. 
· Representative action is necessary also.  This would tackle systemic discrimination and be much more efficient and effective.  It would remove the burden from vulnerable individuals of taking action and being open to victimization. 
· Engender has very actively promoted balancing measures as we have campaigned for the equal representation of women and men in the Scottish Parliament and at local level.  We have lost some women MSPs in the last Scottish elections, and local government representation did not change perceptibly.  We therefore understand how hard it is even where positive action has been allowed, but not actively enough used by political parties nor understood by the public.   We need strong measures and Engender wishes to see more positive action.  
· Whilst the single equality act is welcomed the development of a single equality duty should in no way be seen as a replacement for the existing duties.  The process of implementing the race, disability and gender duties has demonstrated clearly that there are huge learning curves for public bodies as they address each inequality.  It is crucial that the gender, race and disability duties and existing legislation on sexual orientation, age and religion and faith be retained as the foundation stones of the SEA. An over arching Single Equality Duty that ensures equality for all and caters for people’s complex identities and multiple discrimination should drawn on and harmonise upwards all existing duties whilst leaving them in tact. 
· Further specific duties under the SEA such as a Caring and Parenting Duty would be welcomed by Engender as one which would acknowledge and help to shift systemic gender, age and disability discrimination.  

· The law must be able to deal with Multiple Discrimination otherwise the most disadvantaged members of society e.g. black women, disabled older women, are unable to challenge the specific discrimination they face.   These are the hardest inequalities to shift and must have provision in the legislation for.  As the EOC has said, it would be ironic if the inadequacy of the legal framework meant that the CEHR could not tackle a key aspect of the rationale for having a joint commission.   There are potential alternatives to explore and the Government is urged to do that. 

� Scottish Executive Review of Race Equality Work in Scotland, a summary, Nov 2005 � HYPERLINK "http://www.scotland.gov.uk/Resource/Doc/76169/0019378.pdf" ��http://www.scotland.gov.uk/Resource/Doc/76169/0019378.pdf�.  Press release DRC.  http://www.drc.org.uk/about_us/drc_scotland/news/disability_equality_duty_enfor.aspx


� EOC press release May 2006


� What Women Want from Politicians Engender snapfax 2007


� http://www.eoc.org.uk/Default.aspx?page=20515


�EOC Legal Briefings  http://www.eoc.org.uk/Default.aspx?page=20236


� Briefing on caring status and the public sector duty http://www.eoc.org.uk/Docs/Caring_and_public_sector_duty.rtf


� Definition of equality and framework for measurement: Final Recommendations of the Equalities Review Steering Group on Measurement  Tania Burchardt & Polly Vizard  http://econpapers.repec.org/paper/cepsticas/_2F120.htm


� http://www.eoc.org.uk/Docs/MultipleDiscrimination.rtf





